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. DETROIT COLLEGE OF LAW REVIEW 
Vo~UME 1989 FALL · 
THE U.S./CANADA FREE TRADE 
AGREEMENT IN PERSPECTIVE 
Robert A. McCormickt 
ISSUE 3 
The U.S. - Canada Free Trade Agreement, or the Canada 
- U.S. Free Trade Agreement, if you prefer, became effective 
on January 1, 1989. Its purpose, over the next decade, is to 
eliminate remaining barriers to trade in goods and services 
between the countries and to facilitate conditions of fair com-
mercial competition. By so doing, it is believed, the formidable 
trading relationship already existing between the United States 
and Canada will be strengthened and efficiencies will be en-
hanced to the benefit of both economies. 
Even without the benefit of this Agreement, the U.S. and 
Canada enjoy the largest two way trading relationship in the 
world. In 1987, more than 130 billion dollars worth of mer-
chandise and thirty billion dollars worth of services were traded 
across the countries' borders. And, while the magnitude of 
this relationship usually receives less attention than the size of 
the trade deficits that the U.S. is running with its major trading 
partners, it remains a startling fact that in. 1986, the U.S. 
exported more goods to the province of Ontario (27. 7 billion 
dollars) than it did to the whole of Japan (26.6 billion dollars). 1 
While a substantial majority of Canadian exports already 
enter America duty-free, this agreement will eliminate barriers 
to a U.S. market that is many times the size of Canada's. 
t B.A., Michigan State University, 1969; J.D., University of Michigan, 1973. 
Associate Dean for Academic Affairs and Professor of Law, Detroit College of 
Law. 
l. BUREAU OF NATIONAL AFFAIRS, U.S.-CANADA FREE TRADE AGREEMENT: THE 
CO!.p'LETE RESOURCE GUIDE 1 (1988). 
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Under the treaty, tariffs in industries where Canadian com-
panies are competitive with their U.S. counterparts were elim-
inated on January 1, 1989. Tariffs in other industries will be 
lowered over a five or ten year period to ease the burden of 
adjustment in those industries. Existing barriers to trade in 
more than 150 service industries including architectural, ac-
counting and insurance services will be eased, and Canadian 
restrictions on U.S. investment in Canada will be liberalized. 2 
The benefits for Canadians, especially, are expected to be 
enormous. Canada has been appropriately characterized as a 
trading country and, in fact, nearly one-third of its gross 
national product is attributable to exports. In addition, fully 
three-quarters of that trading activity is with the U.S. On this 
side of the border, more than twenty percent of U.S. exports 
go to Canada. 3 Thus, it has been said that each country is 
the other's best customer as well as its principal supplier. 
Economists have urged closer ties between the countries 
arguing that such an arrangement would lead to economies of 
scale and specialization. The Economic Council of Canada has 
estimated that the agreement will help create 250,000 new 
Canadian jobs by 1998, increasing. employment by nearly two 
percent. Canadian consumers, as well, should enjoy the elim-
ination of tariffs on U.S. goods, which are twice as high as 
U.S. barriers to Canadian goods. 
While the potential benefits for both countries are undis-
puted, important differences between the countries remain and 
in those differences lie the potential seeds of discord. These 
· distinctions were sharply revealed in the degree to which the 
Free Trade Agreement was considered an issue of importance 
in the two countries' 1988 national elections. 
The Canadian election was focused, almost entirely, on the 
Free Trade Agreement. The attention in the Canadian media 
was intense, with entire issues of national publications devoted 
to the pact. 4 
2. Richler, Canada's Resounding 'Maybe' Vote, NEWSWEEK, Dec. 5, 1988, 
at 36. 
3. Kraar, North America's New Trade Punch, FORTUNE, May 22, 1989, at 
123. 
4. See, e.g., Election Countdown, MACLEAN's, Nov. 21, 1988. Indeed, in 
preparing these remarks, I found that Canadian publications outnumbered our own 
by about twenty -to one. 
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The Progressive Conservatives, led by Prime Minister Brian 
Mulroney, favored the agreement while the Liberals, led by 
John Turner, opposed it. In a televised debate between the 
candidates, Mr. Turner described the Prime Minister as a man 
willing to "sell out" the country and reduce it to an "economic 
colony" of the U.S. Canadian Liberals derisively wore buttons 
saying, "51st state - Mulroney for governor."5 In his attack, 
Mr. Turner touched a raw nerve in the Canadian electorate, 
namely, apprehension over domination by its southern neigh-
bor. 
The electorate in Canada gave the Free Trade Agreement a 
resounding "maybe." The Progressive Conservatives, or Tories, 
took 169 out of a possible 295 seats in Parliament, but won 
only forty-four percent of the popular vote, with the remaining 
majority of the votes going to the Liberals and the New 
Democratic Party, which had also opposed the Free Trade 
Agreement. 
On this side of the border, while President Bush and Gov-
ernor Dukakis sparred over their respective positions on crime, 
the environment, and the competency of the Vice-President, 
the Free Trade Agreement, typically and perhaps purposefully, 
played no role in the political debate whatsoever. This char-
acteristic disregard for our northern neighbor is part of the 
reason for their concern about us. 
To Canadians, the Agreement pitted the economic and busi-
ness benefits it was thought the Free Trade Agreement would 
bring against fears that their national identity and sovereignty 
would be jeopardized. This tension between the benefits of 
increased trade with the U.S. and a fervept desire to be in-
dependent and distinct from the U.S. has affected trade re-
lations between the countries throughout their history. Indeed, 
Canadian anxiety over the perceived threat to their identity 
posed by free trade with the U.S., coupled with remarkable 
diplomatic blunders in this country, has caused Canadian gov-
ernments to fall and trade negotiations to be halted. 
By the early part of this century, the U.S. had become a 
more important trading partner to Canada than Great Britain. 
5. Yankee Bashing in the Far North and the Far East, U.S. NEws & WORLD 
REPoRT, Dec. 5 1988, at 9. 
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In January, 1911, President Taft and Prime Minister Laurier 
signed a trade accord that allowed reciprocal free entry of a 
number of goods, and lowered tariffs on others. But the 
agreement soon gave rise to Canadian concerns over issues 
that many in Canada are raising in the current debate over 
the new Free Trade Agreement. For example, the question of 
whether free trade with the United States would threaten Can-
ada's cultural identity. In that case, our own misperception 
of the significance of this issue to Canadians led directly to 
its undoing. "I am for it," announced one Congressman, "I 
hope to see the day when the American flag will float over 
every square foot of the North Pole. " 6 A similar mistake was 
made by the House Ways and Means Committee Chairman 
who declared that the agreement would expand trade at a rate 
equivalent to "another Louisiana Purchase. " 7 These sentiments 
spread quickly over Canada and gave rise to the opposition's 
motto, "No Truck or Trade with the Yankees." In the Ca-
nadian general election held in September, 1911, Laurier was 
handily defeated. 
World War I ushered in an era of strict protectionism. 
President Harding approved legislation raising tariffs and his 
successor, President Hoover, approved the infamous Smoot-
Hawley Tariff Act of 1930 which contributed in large measure 
to the deepening of the Great Depression. In the post-war 
period, however, the countries quietly, and separately, entered 
negotiations toward a sweeping trade accord which would ex-
pand upon the multilateral General Agreement on Tariffs and 
Trade and result in virtually free trade between Canada and 
the U.S. Again, however, Canadian sensibilities were bruised 
when a February, 1948, article in a prominent U.S. magazine 
stated, "No matter how much the statesmen of each country 
might play it down for political expediency, the fact is ines-
capable: in effect, Canada has become an economic 49th state. " 8 
This comment put then Prime Minister King on the defensive 
60 I BUREAU OF NATIONAL AFFAIRS, supra note I, at 7 (citing Ro GYNN, THE 
49TH PARADOX: CANADA IN NORTH AMERICA 24-40 (1985))o 
7 0 I BUREAu OF NATIONAL AFFAIRS, supra note I, at 7 0 
8o I BUREAU OF NATIONAL AFFAIRS, supra note I, at 10 (citing Ro GYNN, 
THE 49TH PARADOx: CANADA IN NoRTH AMERICA 24-40 (l985))o 
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and, together with other factors, led to his ultimate decision 
to reject the agreement. 
While there certainly have been successful tariff removal 
agreements between the two countries in the past, most notably 
the 1965 North American Auto Pact, Canadians' long-standing 
desire to protect their cultural identity, and our own lack of 
understanding of it, stand as a continuing threat to the main-
tenance of the new Free Trade Agreement. In this regard, it 
is noteworthy that this massive trade pact can, by its terms, 
be revoked by either party with only six months notice. It is 
also because of this concern that so-called cultural industries 
in Canada - television, films and recordings - were excluded 
from the provisions of the Agreement altogether. 
Are there concerns beyond these symbolic ones? Doesn't free 
trade virtually equate progress and protectionism with its crimped 
and backward opposite? To the Canadians, the overall concern 
is becoming swamped by the U.S. and made a fifty-first state. 
For labor-management relations in both countries, however, I 
raise another issue overlooked in the clamor for open markets 
and internationalism. The Free Trade Agreement contains no 
provisions directly addressing labor, although its implemen-
tation has and will, of course, greatly affect labor as well as 
management. Domestic laws governing labor, labor-manage-
ment relations as well as other social programs are left un-
addressed by the Agreement. Thus, companies doing business 
in each country are subject to that country's laws. 
As the other speakers will discuss in more detail, Canada 
places substantially greater emphasis on social programs, most 
notably national health care, than does the U.S. By themselves, 
these social programs could raise specific legal issues regarding 
whether they are "subsidies" under the accord. More broadly, 
one nagging fear on the other side of the border is that pressure 
will be brought to reduce the programs and their attendant 
costs. 
There are other differences between the countries, however, 
in the ways that unions and collective bargaining are treated 
that give cause for concern and to which I would like to devote 
the remainder of my remarks. 
Canadian labor laws differ sharply from our own: Although 
Federal legislation governs some important private enterprises, 
most notably in the transportation and financial industries, 
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Provincial labor relations systems govern the majority of private 
employment relationships. These systems, like the Canadian 
federal system, are heavily grounded upon principles found in 
our own National Labor Relations Act. Thus, for example, 
the statutes provide for freedom of association, prohibit unfair 
labor practices by employers and unions, and establish a duty 
to bargain upon a union's showing of majority status. However, 
in many important ways, interpretations of the Federal and 
Provincial statutes reveal a Canadian national labor policy 
favoring collective bargaining to a far greater extent than our 
own. 
In the U.S., employers may, in all except the rarest case, 
insist upon a NLRB-conducted representation election before 
the duty to bargain arises. The time lag between the filing of 
a representation petition and the election may be two months 
or more. In recent years, employers have increasingly taken 
this opportunity to vigorously campaign against the union. 
Unfortunately, this period has also afforded employers the 
opportunity to engage in coercion and unlawful activities de-
signed to avoid unionization. As Professor Paul Weiler, in his 
excellent Harvard Law Review article, Promises to Keep, ob-
served, "Perhaps the most remarkable phenomenon in the 
representation process in the past quarter-century has been an 
astronomical increase in unfair labor practices by employers. , 9 
Between 1957 and 1980, the number of certification elections 
in the U.S. increased from 4,700 to 7,200, or slightly more 
than fifty percent. During that same period, however, the 
number of charges alleging that employees had been discharged 
for union activities grew from 2,700 in 1957 to 18,000 in 1980-
a 5000Jo increase. In 1957, some 900 employees were reinstated 
as a result of Board action; by 1980 this figure had grown 
to more than 10,000 - a 1 ,000% increase. It goes without 
saying, it seems, that protracted representation campaigns, 
punctuated by discriminatory discharges of union adherents, 
can have a pronounced chilling effect on free employee choice. 
In contrast to the U.S. representation system, in all Canadian 
jurisdictions, save Nova Scotia, a union may be certified on 
9. Weiler, Promises to Keep: Securing Workers' Rights to Self-Organization 
Under the NLRA, 96 HARV. L. REv. 1769, 1778 (1983). 
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the basis of a submission to the labor relations board of a 
majority of union authorization cards. Throughout Canada, 
most certification applications are decided without a Board 
conducted election and the accompanying delay that such an 
election brings. In Ontario, for example, questions concerning 
representation are usually resolved within one to three weeks 
after application. One result of this swifter resolution of rep-
resentation matters has been markedly fewer discriminatory 
discharge complaints. In 1980, the number of discriminatory 
discharge complaints per election in Ontario was one-sixth the 
number in the U.S. 
Once certification has been won, comparative experiences in 
reaching the first collective bargaining agreement have also 
been divergent. In the U.S., some forty percent of certified 
unions are unsuccessful in reaching the critical first contract. 
Canadian unions have far greater success. The situation in 
Canada is affected by the fact that in most Canadian juris-
dictions, including Ontario, the applicable labor code provides 
for the appointment of an arbitrator to establish a substantive 
first contract where negotiations and mediation have failed. 
Even in Ontario, the Provincial Labor Relations Board has 
imposed a pecuniary, make-whole remedy where an employer 
is shown to have breached its duty to bargain - a remedy our 
own National Labor Relations Board has consistently refused 
to impose. 
Differences in the role that labor plays may also be seen in 
the range of subjects over which collective bargaining is required 
under law. 
According to our National Labor Relations Act, mandatory 
collective bargaining is limited to those subjects falling within 
the phrase ''wages, hours and other terms and conditions of 
employment." In Canada, however, the subject matter of col-
lective bargaining has not differentiated between mandatory 
and permissive subjects. Thus, for example, in Canada, it has 
been held that an employer must bargain over the pension 
benefits of former employees who, at the time of bargaining, 
have already retired. Our National Labor Relations Board in 
the Pittsburgh Plate Glass10 case reached the opposite result. 
10. Allied Chemical & Alkali Workers, Local 1 v. Pittsburgh Plate Glass Co., 
404 u.s. 157 (1971). 
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In the U.S., the National Labor Relations Board and the 
Supreme Court have held that certain business decisions, par-
ticularly those involving subcontracting and closing or relocation 
of facilities, are outside the statutory definition of "terms and 
conditions of employment" and therefore wholly within em-
ployer control. In Canada, a broader view of collective bar-
gaining rejects the concept of a field of employer interest which 
cannot be encroached upon by joint deliberation. 
Finally, the treatment of striking employees in the two coun-
tries serves to illustrate the different approaches to unions and 
collective bargaining. In the U.S., an employer may hire eco-
nomic replacements to fill the positions of striking employees 
and may retain those replacements after the union has abandoned 
the strike. This, of course, has meant that a striking employee 
may well face the prospect of a loss of employment altogether 
by exercising the right to strike. In some Canadian jurisdictions, 
however, including Ontario, striking employees are entitled to 
return to the jobs they left at the termination of a work stoppage. 
These differences are, in the end, emblematic of a very dif-
ferent cultural view of unions and collective bargaining in Can-
ada and in the U.S.; these differences have been reflected in 
the level of unionization in the two countries. Between 1935 
and 1965, the percentage of employees represented by unions 
in Canada tracked the experience in the U.S. In 1965, ap-
proximately thirty percent of employees in both countries were 
represented by a union. From the mid-sixties to the present, 
however,· the patterns diverged so that by 1980 nearly forty 
percent of Canadian employees were represented by a Union 
while the comparable figure in the U.S. had dropped below 
twenty percent. 
Whether concern about the Free Trade Agreement and the 
greater mobility it affords businesses to move between Canada 
and the U.S. will tend to make Canadian labor relations more 
like our own, remains to be seen. It is, however, important to 
remember that labor relations play little or no role in the 
formulation of trade policy because as one observer noted, 
''trade liberalization, like technological change, is not designed 
to increase employment; instead, the point is to increase effi-
ciency and income . . . . '' 11 
11. P. WONNACOTT, THE UNITED STATES AND CANADA: THE QUEST FOR FREE 
TRADE, at 377 (1987). 
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Canadians may have good reason to view the U.S. and the 
Free Trade Agreement warily. For the time being, however, 
they have apparently decided that its advantages outweigh its 
risks or, as one Prime Minister stated, the U.S. is our best 
friend, whether we like it or not. 
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